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ARTICLES 


PUBLIC TRIAL, PSEUDONYMOUS PARTIES: 
WHEN SHOULD LITIGANTs BE PERMITTED TO 
KEEP THEIR IDENTITIES CONFIDENTIAL? 

By Joan Steinman 


The United States Supreme Court has been shaping the concept of the public 
trial in recent years. In so doing, the Court has expanded public access to 
judicial proceedings and records. At the same time, parties have increasingly 
sought to litigate pseudonymously in an effort to keep their identities confiden- 
tial. Litigants often wish to remain anonymous when the matters at issue are 
particularly private, stigmatizing, or so unpopular that the risk of retaliation is 
present. Additionally, public law litigators have attempted to expand the use 
of pseudonyms from the realm of sensitive private disputes to public interest 
controversies involving unpopular political or social issues. The tension be- 
tween the Supreme Court’s expansion of public assess to the judicial process 
and the increasing frequency of pseudonymous litigation raises questions 
about when litigants should be permitted to protect their identities from the 
public, their adversaries, and the court. Despite the prevalence of pseudony- 
mous litigation, the courts have failed to develop a consistent framework for 
determining when parties may proceed under the shield of anonymity. The 
purpose of this Article is to provide courts with an analytical framework for 
resolving the issues inherent in pseudonymous litigation. The Article first 
demonstrates that the rationale underlying Supreme Court precedent affording 
public access to criminal proceedings and records is equally applicable in civil 
actions. After exploring the tension between public access rights and pseudon- 
ymous litigation, the Article recommends a detailed analytical approach for 
determining when pseudonymous litigation should be permitted in civil ac- 
tions, and then illustrates this analysis by examining various categories of cases 
in which pseudonymity typically has been sought. The Article concludes that 
pseudonymous litigation should be permitted in certain cases to protect secur- 
ity or privacy interests, but that such protection should not be granted merely 
on demand. The proposed multi-factor balancing test for determining the pro- 
priety of pseudonymous litigation could assist the courts in reconciling first 
amendment values with litigants’ competing interests in privacy and security. 


REASSESSING THE THEORETICAL 
UNDERPINNINGS OF ACCOMPLICE LIABILITY: 
NEW SOLUTIONS TO AN OLD PROBLEM 
By Joshua Dressler 
It is widely accepted that accomplices to crime are to be judged and punished 
as if they had actually performed the acts that constitute the offense commit- 


ted by the perpetrator. Those who render even minor encouragement or triv- 
ial assistance to a perpetrator may be punished to the same degree as the 





perpetrator. Therefore, accomplice accountability deviates from the tradi- 
tional rules of criminal liability. This Article reviews the history of accomplice 
liability law, demonstrates its inconsistency with the traditional role of causa- 
tion in criminal law, and discusses utilitarian and moral criticisms of suggested 
rationales for that inconsistency. The Article then suggests three tests for de- 
termining the criminal liability and punishment of accomplices: the “‘substan- 
tial participation” test, the “control or hegemony” test, and the “causation” 
test. After providing examples of how the more theoretically coherent causa- 
tion test would be applied in typical crimes and in death penalty cases, the 
Article proposes alternative versions of specific statutory language governing 
criminal liability for the conduct of others. 


CALCULATING FEES OF SPECIAL MASTERS 
By David I. Levine 


Special masiers have been widely used in all phases of complex litigation, par- 
ticularly in institutional reform cases. Too little attention, however, has been 
given to the question of how the fees of special masters should be fixed. This 
Article briefly reviews the history of the compensation of masters in England 
and in state courts. The Article then focuses on the regulation of masters’ fees 
in the federal courts, with particular attention to the appropriateness of the 
standards used in institutional reform litigation. The Article suggests modifi- 
cations to those standards to achieve better balance between the needs of spe- 
cial masters for fair, adequate, and sure compensation, and the interests of the 
parties and of the judicial system in receiving services at a reasonable cost. 
The Article discusses four judicial standards for setting masters’ fees: first, 
unbounded discretion of the trial court; second, application of a test, devel- 
oped by the Supreme Court in 1922, that compensation should be “liberal but 
not exorbitant”; third, basing the fee on one-half of the prevailing rates for 
commercial attorneys; and fourth, basing the fee on some variation of the lode- 
star method of setting attorney’s fees. This Article proposes that courts adopt 
the lodestar method, with appropriate modifications to suit the case of special 
masters. The Article concludes that courts should consider a variety of factors 
that might affect the lodestar, such as preclusion of other employment, time 
limits imposed, results obtained, desirability of the position, fee awards in simi- 
lar cases, delays in payment, and professional responsibility considerations. 


NOTE 


DISCOVERY OF THE NONTESTIFYING 
EXPERT WITNESS’ IDENTITY UNDER THE 
FEDERAL RULES OF CIVIL PROCEDURE: 
You CAN’T TELL THE PLAYERS 
WITHOUT A PROGRAM 

By Douglas Alan Emerick 


The Federal Rules of Civil Procedure contain express instructions regarding 
the discoverability of expert witnesses. The Rules, however, lack any specific 
guidelines regarding the discoverability of the identity of nontestifying experts, 
indicating only that such discovery can be obtained upon a “proper showing.” 
The various circuit courts of appeal that have considered the meaning of this 
phrase have arrived at contrary positions concerning its meaning. Thus, 
although this information is often valuable or even critical to the preparation 
of a lawsuit, no uniform guidelines presently exist by which courts and parties 
can determine whether the identity of nontestifying experts can or should be 
allowed. This Note addresses the problem of identity discovery and examines 





various cases in which parties have been severely prejudiced by the lack of this 
information. In addition to discussing the presently required standards that 
must be satisfied in various federal courts for the discovery of this information, 
the Note proposes an amendment to the Rules that would create a uniform 
system of expert identity discovery in federal courts. 
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SAN JOSE REVISITED: A PROPOSAL FOR 
NEGOTIATED MODIFICATION OF PUBLIC SECTOR 
BARGAINING AGREEMENTS REJECTED UNDER 
CHAPTER 9 OF THE BANKRUPTCY CODE 

By Barry Winograd 


In June 1983, the San Jose Unified School District filed for bankruptcy under 
Chapter 9 of the federal Bankruptcy Code. In conjunction with this filing, the 
school district unilaterally withheld bargained-for wage increases and subse- 
quently obtained a bankruptcy court order permitting it to reject entirely its 
union collective bargaining agreements. Ultimate settlement in the San Jose 
case saved the school district an estimated four million dollars over its preban- 
kruptcy contractual obligations. This Article reviews the development of the 
law regarding bargaining agreement rejection in public and private sector 
Chapter 9 proceedings. The Article presents an analytical framework for rec- 
onciling the conflict between federal bankruptcy law and state labor laws re- 
quiring collective bargaining before unilateral contract modification, focusing 
particularly on the public sector. The Article concludes that bankruptcy court 
ratification of unilateral action dramatically alters the balance of bargaining 
power between labor and management, and thus creates instability. For these 
reasons, public employers who file for bankruptcy should be required to main- 
tain the terms of the bargaining agreement. After the court approves contract 
rejection, the parties should be required to renegotiate, and unilateral modifi- 
cation of bargaining agreements should be permitted only when the parties 
reach an impasse or when a state of financial emergency exists. 


ANTILAPSE STATUTES ARE BLUNT INSTRUMENTS: 
A BLUEPRINT FOR REFORM 
By Susan F. French 


Antilapse statutes provide for the testamentary passing of property to issue, 
heirs, or devisees of will beneficiaries who predecease the testator. In forty- 
nine states, legislatures have drafted such statutes to carry out the testator’s 
probable intent regarding gifts that would otherwise lapse and pass to the tes- 
tator’s residuary or to intestate takers. Courts tend to apply antilapse statutes 
mechanically, and the results do not always reflect what the average testator 
would intend. Antilapse statutes perpetuate a testator’s preference for mem- 
bers of one generation into the next generation, even when the testator would 
have wanted to treat members of the more remote generation equally. Fur- 
thermore, antilapse statutes fail to save gifts to unrelated will beneficiaries 
whom the testator would regard as family. Antilapse statutes should carry out 
the wishes of the normal testator; ideally, they should prevent the unintended 
passing of property to nonfamily residuary takers and promote equitable dis- 
tributions among branches of a testator’s family. Following a classificatory 








survey of state antilapse statutes and a critical examination of their judicial 
application, this Article proposes a new statute that would carry out a testa- 
tor’s intent under most testamentary circumstances and would eliminate the 
inequities of the present distribution system. 


NOTE 


PREFERRED PROVIDER ORGANIZATIONS AND 
PROVIDER CONTRACTING: NEW ANALYSES 
UNDER THE SHERMAN ACT 

By Christine Gasparovich 


In response to concern regarding escalating health care costs, “‘cost-contain- 
ment” programs, such as Preferred Provider Organizations (“PPOs”), have 
experienced rapid growth. A PPO is a direct, prepaid health care purchasing 
arrangement between a particular employer or insurer and a health care pro- 
vider. The increase in PPOs has been accompanied by substantial litigation 
and intense antitrust scrutiny. This Note examines whether the fixed-fee com- 
ponent of the PPO violates the Sherman Act. The Note discusses several foun- 
dational cases and then examines current litigation over fixed-fee arrangements 
under Sherman Act sections 1 and 2. The Note determines that an accurate 
characterization of the insurer’s role, as a third party to the provider-patient 
relationship, establishes the necessary components of resale price maintenance, 
a section 1 violation. The Note also demonstrates that section 2 is violated 
when an insurer is a monopolist in the market for health insurance because 
anticompetitive effects result in the secondary market of physicians’ services. 
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IVAN BOESKY, MERGER MANIA—ARBITRAGE: 
WALL STREET’S BEST KEPT MONEY MAKING SECRET 
By Roger J. Dennis 
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IN DEFENSE OF DISSENTS 
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Critics of judicial dissents argue that the dissent is an exercise in futility that 
detracts from the legitimacy that the law requires and from the prestige of the 
institution that issues the law. Justice Brennan, the third annual Mathew O. 
Tobriner Memorial Lecturer, defended the role of dissents by discussing their 
functions and importance to the judicial process. He explained how the dis- 
sent directs attention to perceived difficulties with the majority’s opinion and 
emphasizes the limits of a majority decision that sweeps, so far as the dissent- 
ers are concerned, unnecessarily broadly. Furthermore, by infusing different 
ideas and methods of analysis into judicial decision-making, the dissent pre- 
vents the process from becoming rigid or stale. While acknowledging that dis- 
sent for its own sake has no value, Justice Brennan argued that when 
significant and deeply held disagreement exists, judges have a responsibility to 
articulate it. 


ARTICLE 


CONTENT-NEUTRAL PUBLIC FORUM REGULATIONS: 
THE RISE OF THE AESTHETIC STATE INTEREST, 
THE FALL OF JUDICIAL SCRUTINY 

By Harold L. Quadres 


In its landmark decision in City Council v. Taxpayers for Vincent, the United 
States Supreme Court upheld a Los Angeles city ordinance prohibiting the 
temporary placement of political posters on the public streets. Disregarding 
the strong protection that it traditionally had bestowed on political speech in 
such public forums, the Court upheld the ordinance because it was narrowly 
tailored to serve the city’s significant interests in promoting aesthetic values. 
This Article argues that Vincent represents an unjustified departure from es- 
tablished first amendment analysis. The Article describes how the Court’s in- 
creasing protection of certain categories of speech has weakened the 
protections historically afforded to political speech. Finally, the Article sug- 
gests that the Court should provide renewed protection for political speech by 
reasserting heightened scrutiny of speech-restrictive regulations, by seriously 
examining the speaker’s alternative access to comparable forums, or by recog- 
nizing a hierarchy among types of speech that acknowledges the fundamental 
role of political speech as the basis of our democratic institutions. 





NOTE 


REBUILDING THE WALL BETWEEN CHURCH AND STATE: 
PUBLIC SPONSORSHIP OF RELIGIOUS DISPLAYS UNDER 
THE FEDERAL AND CALIFORNIA CONSTITUTIONS 

By Harry Simon 


In the landmark decision of Lynch v. Donnelly, the United States Supreme 
Court upheld the maintenance of a Nativity scene on land owned by a non- 
profit corporation with public funds from the city of Pawtucket, Rhode Island. 
This Note argues that the Court’s decision in Lynch represents a radical depar- 
ture from traditional establishment clause analysis and undermines the contin- 
uing separation of church and state under federal law. This Note observes 
that, in contrast to the federal Constitution, many state constitutions contain 
explicit prohibitions on government activities that aid religion. California 
courts have interpreted the California Constitution to prohibit a variety of 
government activities aiding religion that are permissible under current inter- 
pretations of the federal Constitution. This Note demonstrates that these re- 
cent interpretations of the California Constitution provide strong guarantees 
against state sponsorship of religious displays. The Note suggests that the 
broad protection against government aid to religion afforded by the California 
Constitution should serve as a model for other states in the interpretation of 
their related constitutional provisions. 
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MOFFATT HANCOCK, STUDIES IN MODERN CHOICE-OF-LAW: 
TORTS, INSURANCE, LAND TITLES 
By Mary Kay Kane 








The 
HASTINGS LAW JOURNAL 


MEMBER, NATIONAL CONFERENCE OF LAW REVIEWS 
VOLUME 37, NUMBER 4 MARCH 1986 








Table of Contents 


IN MEMORIAM 


IN HONOR OF JULIUS STONE 
By Leo Kanowitz 


The late Julius Stone, Distinguished Professor of Jurisprudence and Interna- 
tional Law at Hastings College of the Law, and Professor of Law at the Uni- 
versity of New South Wales in Sydney, Australia, was a brilliant scholar, 
beloved to faculty and students alike. He was a prolific writer, whose career 
spanned several continents and whose work made a profound contribution to 
the literature of the law. This dedication reviews Professor Stone’s back- 
ground, education, and many achievements. Quoting from moving tributes, 
and from a recent Australian magazine interview, it then describes Professor 
Stone’s passion and commitment to legal scholarship for which we honor him 
by dedicating this issue. 


ARTICLES 


RETALIATORY DISCHARGE FOR 
FILING A WORKERS’ COMPENSATION 
CLAIM: THE DEVELOPMENT OF A 
MODERN TORT ACTION 

By Jean C. Love 


To protect employees from being discharged in retaliation for filing a workers’ 
compensation claim, courts and legislatures have fashioned a remedy—the tort 
action of retaliatory discharge. While this Article examines the tort of retalia- 
tory discharge for workers’ compensation in particular, its analysis applies as 
well in other retaliatory discharge contexts. The Article surveys the develop- 
ment of the tort of retaliatory discharge, sets forth the prima facie case of 
liability, and explores problems in proving causation. The Article then dis- 
cusses available defenses and recommends that courts and legislatures recog- 
nize both legal and equitable remedies. Finally, the Article examines 
legislation that may be enacted by states that wish to provide a complementary 
administrative remedy. 


PUBLIC SAFETY LEGISLATION AND THE 
REFERENDUM POWER: A REEXAMINATION 
By Chip Lowe 


The public safety exception to the permissive referendum limits the power 
given to voters in many states to suspend and veto bills enacted by state or 
local legislative bodies. The exception excludes from referral those laws 
passed for the express purpose of preserving public peace, health, or safety. 
This Article analyzes the scope and standards of judicial review of the legisla- 
tive declarations of public safety. The Article begins with an examination of 





the history of the referendum and its controversial role in the democratic pro- 
cess. The Article explores the traditional judicial deference to legislative dec- 
larations of emergency that are used to make laws immediately effective. The 
Article then outlines the two dominant judicial approaches to review of the 
public safety exception and demonstrates how some courts have confused it 
with superficially similar emergency declarations. After distinguishing the two 
types of clauses in light of their different purposes and degrees of justiciability, 
the Article concludes that the judiciary should play a more active role in re- 
viewing legislative use of the public safety exception. Finally, the Article sug- 
gests five factors that courts should weigh against the right of referral in 
determining whether a legislative declaration of public safety should be upheld 
to prevent referral for popular ratification or veto. 


NOTES 


STATES AS LITIGANTS IN FEDERAL COURT: 
WHETHER THE SEVENTH AMENDMENT RIGHT TO 
JURY TRIAL APPLIES TO THE STATES 

By Julia A. Dahlberg 


Courts have struggled to define the scope and meaning of the seventh amend- 
ment over the past two centuries. Only the Ninth and Tenth Circuits have 
determined whether the seventh amendment right to jury trial extends to a 
state litigant. Both circuits concluded that the state has such a right, but failed 
to provide a sound basis for their conclusion. Recognizing that the lack of a 
sound basis for extension of the seventh amendment jury trial right can lead to 
inconsistent determinations of the issue, this Note fully examines the question 
and develops such a basis. The Note first discusses the historic issue test, tra- 
ditionally used to determine whether an issue carries a seventh amendment 
jury trial right. The Note then demonstrates that the Ninth and Tenth Cir- 
cuits’ respective applications of that test provide weak precedent for extension 
of the seventh amendment guarantee to states. Next, the Note demonstrates 
that a broad interpretation of the historic issue test also fails to determine 
adequately a state’s seventh amendment right. Because application of the his- 
toric issue test fails to provide adequate precedent for resolution of the issue, 
the Note argues that policy considerations underlying the seventh amendment 
should serve as guidelines for determining the extent of a state’s jury trial 
rights. The Note concludes that extending the seventh amendment guarantee 
to the state is consistent with these policy considerations. 


CALIFORNIA’S COLLATERAL SOURCE RULE AND 
PLAINTIFF'S RECEIPT OF UNINSURED 
MOTORIST BENEFITS 

By John L. Antracoli 


The collateral source rule (“‘Rule’’) has been a source of controversy in the 
courts, legislatures, and among commentators. The Rule provides that a 
tortfeasor cannot reduce an adverse judgment by the amount of collateral ben- 
efits received by the plaintiff. Critics of the Rule argue that it conflicts with 
the compensation function of tort law and contributes to increased insurance 
costs. Due to its controversial nature, courts have developed a number of ex- 
ceptions to the Rule. An evolving exception to the Rule in California pertains 
to uninsured motorist benefits received pursuant to California Insurance Code 
section 11530.2. Two California courts of appeal have reached conflicting con- 
clusions regarding the applicability of the Rule to these benefits. The Califor- 
nia Supreme Court has agreed to hear one of these cases and, therefore, has an 





opportunity to resolve this issue. This Note examines the Rule and its applica- 
bility to uninsured motorist benefits. It first discusses the Rule and its under- 
iying rationales. The Note then examines three exceptions to the Rule and 
their underlying rationales. After exploring the uninsured motorists benefit 
statute, the Note analyzes the two conflicting California cases addressing the 
applicability of the Rule to uninsured motorist benefits. The Note concludes 
that the rationales underlying the Rule and its exceptions dictate that the Rule 
should be applied uniformly to uninsured motorist benefits, except when the 
plaintiff's insurer has exercised his right of subrogation previously to, or con- 


temporaneously with, the time the insured brings suit against the uninsured 
motorist. 
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TRANSITION FROM FETUS TO INFANT: 
A PROBLEM FOR LAW AND ETHICS 
By Albert R. Jonsen 


FORCED MEDICAL TREATMENT OF 
PREGNANT WOMEN: “COMPELLING 
EACH TO LIVE AS SEEMS 
GOOD TO THE REST” 
By Lawrence J. Nelson, Brian P. Buggy, 


and Carol J. Weil 


This Article addresses the question of when, if ever, it is ethically and legally 
permissible to compel a competent, pregnant woman to undergo medical treat- 
ment for the sake of her fetus. The Article begins with a discussion of the 
various Clinical situations in which maternal-fetal conflict may arise and the 
perceptions of clinicians faced with a maternal refusal of treatment. It then 
explores the ethical questions raised if a physician were to compel a pregnant 
woman to undergo treatment for the benefit of her fetus. This discussion is 
followed by an investigation of the legal status of the fetus and the legal inter- 
ests of the pregnant woman. The Article concludes that pregnant women 
should not be legally compelled by judges, doctors, or society to accept medi- 
cal treatment against their wishes. 


DISABLED NEWBORNS AND THE FEDERAL 
CHILD ABUSE AMENDMENTs: 
TENUOUS PROTECTION 

By Steven R. Smith 


The recently enacted federal Child Abuse Amendments of 1984 seek to scruti- 
nize closely parental decisions to withhold lifesaving treatment from seriously 
impaired newborns. Although the goal of this legislation is laudable, the 
mechanism it adopts offers only tenuous protection to newborns. This Article 
first explores the scope of the problem of withholding treatment. It then ex- 
amines the interests involved in treatment decision-making, contending that 
there are limitations on parental child-rearing rights and suggesting standards 
to define when treatment may be withheld. After a survey of the development 
of federal and state child abuse and neglect statutes, the Article analyzes the 
weaknesses in the new federal statute and argues that the scope and clarity of 
the state and federal regulations must be expanded if they are to have any 





positive effect. Finally, the Article suggests implementing a system of interdis- 
ciplinary teams that can review nontreatment decisions expeditiously and ef- 
fectively, thereby ensuring that the infant is afforded all of the protections 
available under the law. 


INFANT CARE REVIEW COMMITTEES: 
AN EFFECTIVE APPROACH TO 
THE BABY DOE DILEMMA? 
By Robyn S. Shapiro and Richard Barthel 


Uncertainties regarding the diagnosis, prognosis, and possible outcomes of 
treatment for impaired newborns present an array of legal and ethical dilem- 
mas to those who must decide what care to provide for them. The recently 
enacted federal Child Abuse Amendments of 1984 and accompanying “Baty 
Doe” regulations, designed to protect against withholding medically indicated 
treatment, add further complexity to the decision-making process. This Arti- 
cle begins by examining the factors involved in medical decision-making for 
impaired newborns. It then discusses the implications of the Baby Doe regula- 
tions, focusing on three procedural mechanisms that could satisfy the require- 
ments of the regulations. Finding drawbacks in all three possibilities, the 
Article suggests that the infant care review committees endorsed by the De- 
partment of Health and Human Services in its “Model Guidelines” offer an 
alternative solution to the problems involved in treatment decisions. The Arti- 
cle reviews the experience of one hospital's ethics advisory committee, con- 
cluding that the committee provided means of ensuring proper treatment. 
Finally, the Article proposes a model state statute as a more effective approach 
to addressing the Baby Doe problem. 


BABY JANE DOE: STATING A 
CAUSE OF ACTION AGAINST THE 
OFFICIOUS INTERMEDDLER 

By Michael Vitiello 


Parents of profoundly impaired neonates often face agonizing decisions re- 
garding the exploitation of medical technologies that may prolong their child’s 
existence but not be able to promise the child a normal life. Some pro-life 
advocates have attempted to intervene in that parental decision by resorting to 
litigation to compel life-sustaining treatment in particular cases. Although 
many find such officious intermeddling offensive, legal condemnation is uncer- 
tain. This Article argues that the second Restatement of Torts’ formulation of 
the invasion of privacy tort is flexible enough to support a privacy action by 
the parents against officious intermeddlers. It first reviews the recent Baby 
Jane Doe litigation to illustrate a typical instance of officious intermeddling. It 
next argues that a privacy action on the infant’s behalf would fail. Finally, it 
explores the efficacy of a privacy action on the parents’ behalf, concluding that 
such an action is appropriate despite a dearth of precise precedent and that 
available defenses would not exonerate the officious intermeddler. 


MIDWIVES AND HOME BIRTH: 
SOCIAL, MEDICAL, AND 
LEGAL PERSPECTIVES 

By Charles Wolfson 


Whether stemming from a desire to obtain more control over the birth process, 
an attempt to achieve financial savings, or simply a wish to create a supportive 





environment responsive to individual needs, home birth has attracted parents 
from a wide social spectrum. This Article first explores the advantages anu 
disadvantages of home birth by focusing on obstetric practices, the hospital 
setting, and the attendant physician. It then examines the present state of the 
law regarding home birth and lay midwives, concluding that the applicable 
law is both divergent and uncertain. The Article then addresses the constitu- 
tional issue of whether the decision to choose alternatives in childbirth is a 
fundamental right and, concluding that it is not, applies a rational basis analy- 
sis. Finally, the Article advocates a policy that supports home birth and lay 
midwives and establishes minimum qualifications for a defined scope of prac- 
tice for lay midwifery, thereby securing parental freedom of choice in 
childbirth. 


NOTE 


TEMPEST IN THE LABORATORY: 
REGULATION OF MEDICAL RESEARCH 
ON SPARE EMBRYOS FROM IN VITRO 
FERTILIZATION 

By Barbara Gregoratos 


In vitro fertilization (“IVF"’) raises a host of legal and ethical concerns, among 
which is the use in non-therapeutic research of “spare embryos” created dur- 
ing the IVF process. This Note first discusses the IVF procedure, the creation 
of spare embryos, and the types of research that engender controversy. The 
Note next reviews the current legal status of the embryo, concluding that 
although the fetus has been afforded some legal protections, its legal status 
remains largely uncertain. The Note then surveys federal and state regulations 
that potentially relate to research on spare embryos and finds them inadequate 
to deal with the issues raised by this type of research. The Note compares this 
situation with recommendations for regulation that have been made in the 
United Kingdom and Australia. Finally, the Note suggests that .he time is 
ripe for regulation of this sensitive area in the United States and proposes 
guidelines for future legislation. 
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CONTRACTS JURISPRUDENCE AND ARTICLE NINE OF THE 
UNIFORM COMMERCIAL CODE: THE ALLOWABLE SCOPE OF 
FUTURE ADVANCE AND ALL OBLIGATIONS CLAUSES IN 
COMMERCIAL SECURITY AGREEMENTS 

By Bruce A. Campbell........... 


Security agreements under Article Nine of the Uniform Commercial Code 
which contain a clause providing that all the debtor’s obligations to the credi- 
tor are secured create interpretive difficulties when a creditor claims that the 
clause secures an obligation other than one incurred at the time the agreement 
was entered. Some courts and commentators influenced by Professor Grant 
Gilmore have applied a “same class-relatedness” test in interpreting such 
clauses to preclude a creditor’s secured status with regard to obligations of a 
different kind than that contemplated in the original agreement, while others 
interpret such clauses literally. This Article discusses the systemic assump- 
tions and goals of Article Nine and, drawing on principles of contract law, 
proposes a framework consistent with these assumptions and goals for resolv- 
ing interpretive and policing issues raised by broad future advance and all obli- 
gations clauses. In doing so, the Article demonstrates the deficiencies of the 
“same class-relatedness” rule. 


NOTES AND COMMENT 


CRIMINAL NONSUPPORT AND A PROPOSAL FOR 
AN EFFECTIVE FELONY-MISDEMEANOR 
DISTINCTION 

By Kirsten Howe 


Parents’ failure to provide necessary support for their children contributes 
greatly to the increasing childhood poverty rate in the United States. Nonsup- 
port is a crime in all fifty states, but in California this crime is no longer 
chargeable as a felony. The California Court of Appeal in People v. Gregori 
held that Penal Code section 270, which prescribed felony sanctions only for 
defendants whose parental status had previously been adjudicated, violated the 
equal protection clauses of the United States and California Constitutions by 
impairing the fundamental right of access to the courts. This Note discusses 
the magnitude of the problems, primarily childhood poverty, caused by non- 
support and explains why a felony-misdemeanor distinction should be re- 
turned to the statute. The Note then proposes a felony-misdemeanor 
distinction based on the amount of time the nonsupport continues as a step 
toward eliminating the harm caused by nonsupport. 





HEPATITIS, AIDS AND THE BLOOD PRODUCT EXEMPTION 
FROM STRICT PRODUCTS LIABILITY IN CALIFORNIA: 
A REASSESSMENT 


By Pamela T. Westfall 


California Health & Safety Code section 1606 declares that all suppliers of 
blood and blood products provide a service and not a sale. Courts have con- 
strued this statute as precluding strict liability actions in cases involving con- 
taminated transfusible blood and blood-derivative products. This Note 
analyzes the history behind the exemption of blood products from strict liabil- 
ity and discusses the ramifications of this exemption in the context of both 
hepatitis and AIDS contamination. The Note argues that, in keeping with the 
public policies underlying strict liability, the exemption should remain for sup- 
pliers of transfusible blood but should be eliminated for commercial blood 
products manufacturers. The Note recommends that section 1606 be amended 
to clarify and limit its application in strict liability cases. 


THE EXCLUSIONARY RULE IN THE PUBLIC SCHOOL 
ADMINISTRATIVE DISCIPLINARY PROCEEDING: 
ANSWERING THE QUESTION AFTER 
NEW JERSEY V. T.L.O. 

By Kathleen K. Bach 


In New Jersey v. T.L.O. the Supreme Court confirmed the fourth amendment 
rights of students to be free from unreasonable searches and seizures in public 
schools but declined to address the propriety of any particular recourse for 
violations of these rights. This Note proposes that the exclusionary rule 
should apply in public school disciplinary proceedings in which the student’s 
misconduct is chargeable as a crime and the proposed sanction is removal 
from school for ten days or more. The Note argues that the Court’s recogni- 
tion of students’ constitutional rights as well as the rule’s underlying rationales 


support its application in this context, and recommends guidelines for its 
implementation. 


DuUN & BRADSTREET V. GREENMOSS: 


CUTTING AWAY THE PROTECTIVE MANTLE OF GERTZ 
By Michael Greene 


Since the 1964 decision in New York Times Co. v. Sullivan the Supreme Court 
has struggled to reconcile the first amendment guarantee of free expression 
and the societal interest in protecting individual reputation in defamation 
cases. This Comment criticizes the Court’s recent effort in Dun & Bradstreet, 
Inc. v. Greenmoss Builders, Inc., in which the Court declined to clarify the 
standard of liability established in Gertz v. Robert Welch and instead based its 
decision on a distinction between matters of public and private concern re- 
jected in Gertz. The Comment argues that this distinction is justified by 


neither precedent nor policy and proposes that Greenmoss should be repudi- 
ated in favor of the Gertz approach. 
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